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§9036.6 Continuation of certification.

Candidates who have received match-
ing funds and who are eligible to con-
tinue to receive such funds may con-
tinue to submit additional submissions
for payment to the Commission on
dates specified in the Federal Election
Commission’s Guideline for Presen-
tation in Good Order. The last date for
first-time submissions will be the first
Monday in March of the year following
the election. No contribution will be
matched if it is submitted after the
last submission date, regardless of the
date the contribution was deposited.

[56 FR 34134, July 25, 1991]

PART 9037—PAYMENTS AND
REPORTING

Sec.

9037.1 Payments of Presidential primary
matching funds.

9037.2 Equitable distribution of funds.

9037.3 Deposits of Presidential primary
matching funds.

9037.4 Alphabetized schedules.

AUTHORITY: 26 U.S.C. 9037 and 9039(b).

§9037.1 Payments of Presidential pri-
mary matching funds.

Upon receipt of a written certifi-
cation from the Commission, but not
before the beginning of the matching
payment period, the Secretary will
promptly transfer the amount certified
from the matching payment account to
the candidate. A matching fund certifi-
cation may not result in full payment
by the Secretary in the case of a short-
fall in the matching payment account.
See 26 CFR 702.9037-1 and 702.9037-2.

[56 FR 34134, July 25, 1991]

§9037.2 Equitable
funds.

In making such transfers to can-
didates of the same political party, the
Secretary will seek to achieve an equi-
table distribution of funds available in
the matching payment account, and
the Secretary will take into account,
in seeking to achieve an equitable dis-
tribution of funds available in the
matching payment account, the se-
quence in which such certifications are
received. See 26 CFR 702.9037-2(c) re-
garding partial payments to candidates

distribution of
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in the case of a shortfall in the match-
ing payment account.

[56 FR 34134, July 25, 1991]

§9037.3 Deposits of Presidential pri-
mary matching funds.

Upon receipt of any matching funds,
the candidate shall deposit the full
amount received into a checking ac-
count maintained by the candidate’s
principal campaign committee in the
depository designated by the can-
didate. The account(s) shall be main-
tained at a State bank, federally char-
tered depository institution or other
depository institution, the deposits of
which are insured by the Federal De-
posit Insurance Corporation.

[56 FR 35944, July 29, 1991]

§9037.4 Alphabetized schedules.

If the authorized committee(s) of a
candidate file a schedule of itemized
receipts, disbursements, or debts and
obligations pursuant to 11 CFR 104.3
that was generated directly or indi-
rectly from computerized files or
records, the schedule shall list in al-
phabetical order the sources of the re-
ceipts, the payees or the creditors, as
appropriate. In the case of individuals,
such schedule shall list all contribu-
tors, payees, and creditors in alphabet-
ical order by surname.

[60 FR 31885, June 16, 1995]

PART 9038—EXAMINATIONS AND
AUDITS

Sec.

9038.1 Audit.

9038.2 Repayments.

9038.3 Liquidation of obligations; repay-
ment.

9038.4 Extensions of time.

9038.5 Petitions for rehearing; stays of re-
payment determinations.

9038.6 Stale-dated committee checks.

9038.7 Administrative record.

AUTHORITY: 26 U.S.C. 9038 and 9039(b).

SOURCE: 56 FR 35945, July 29, 1991, unless
otherwise noted.

§9038.1 Audit.

(a) General. (1) The Commission will
conduct an audit of the qualified cam-
paign expenses of every candidate and
his or her authorized committee(s) who
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received Presidential primary match-
ing funds. The audit may be conducted
at any time after the date of the can-
didate’s ineligibility.

(2) In addition, the Commission may
conduct other examinations and audits
from time to time as it deems nec-
essary to carry out the provisions of
this subchapter.

(3) Information obtained pursuant to
any audit and examination conducted
under 11 CFR 9038.1(a) (1) and (2) may
be used by the Commission as the
basis, or partial basis, for its repay-
ment determinations under 11 CFR
9038.2.

(b) Conduct of fieldwork. (1) If the can-
didate or the candidate’s authorized
committee does not maintain or use
any computerized information contain-
ing the data listed in 11 CFR 9033.12,
the Commission will give the can-
didate’s authorized committee at least
two weeks’ notice of the Commission’s
intention to commence fieldwork on
the audit and examination. The
fieldwork shall be conducted at a site
provided by the committee. If the can-
didate or the candidate’s authorized
committee maintains or uses comput-
erized information containing any of
the data listed in 11 CFR 9033.12, the
Commission generally will request
such information prior to commence-
ment of audit fieldwork. Such request
will be made in writing. The commit-
tee shall produce the computerized in-
formation no later than 15 calendar
days after service of such request.
Upon receipt of the computerized infor-
mation requested and compliance with
the technical specifications of 11 CFR
9033.12(b), the Commission will give the
candidate’s authorized committee at
least two weeks’ notice of the Commis-
sion’s intention to commence
fieldwork on the audit and examina-
tion. The fieldwork shall be conducted
at a site provided by the committee.
During or after audit fieldwork, the
Commission may request additional or
updated computerized information
which expands the coverage dates of
computerized information previously
provided, and which may be used for
purposes including, but not limited to,
updating a statement of net outstand-
ing campaign obligations, or updating
the amount chargeable to a state ex-
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penditure limit. During or after audit
fieldwork, the Commission may also
request additional computerized infor-
mation which was created by or be-
comes available to the committee and
that is of assistance in the Commis-
sion’s audit. The committee shall
produce the additional or updated com-
puterized information no later than 15
calendar days after service of the Com-
mission’s request.

(i) Office space and records. On the
date scheduled for the commencement
of fieldwork, the candidate or his or
her authorized committee(s) shall pro-
vide Commission staff with office space
and committee records in accordance
with the candidate and committee
agreement under 11 CFR 9033.1(b)(6).

(i) Availability of committee personnel.
On the date scheduled for the com-
mencement of fieldwork, the candidate
or his or her authorized committee(s)
shall have committee personnel
present at the site of the fieldwork.
Such personnel shall be familiar with
the committee’s records and operation
and shall be available to Commission
staff to answer questions and to aid in
locating records.

(iii) Failure to provide staff, records or
office space. If the candidate or his or
her authorized committee(s) fail to
provide adequate office space, person-
nel or committee records, the Commis-
sion may seek judicial intervention
under 2 U.S.C. 437d or 26 U.S.C. 9040(c)
to enforce the candidate and commit-
tee agreement made under 11 CFR
9033.1(b). Before seeking judicial inter-
vention, the Commission will notify
the candidate of his or her failure to
comply with the agreement and will
recommend corrective action to bring
the candidate into compliance. Upon
receipt of the Commission’s notifica-
tion, the candidate will have 10 cal-
endar days in which to take the correc-
tive action indicated or to otherwise
demonstrate to the Commission in
writing that he or she is complying
with the candidate and committee
agreement.

(iv) If, in the course of the audit
process, a dispute arises over the docu-
mentation sought or other require-
ments of the candidate agreement, the
candidate may seek review by the
Commission of the issues raised. To
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seek review, the candidate shall submit
a written statement, within 10 calendar
days after the disputed Commission
staff request is made, describing the
dispute and indicating the candidate’s
proposed alternative(s).

(v) If the candidate or his or her au-
thorized committee fails to produce
particular records, materials, evidence
or other information requested by the
Commission, the Commission may
issue an order pursuant to 2 U.S.C.
437d(a)(1) or a subpoena or subpoena
duces tecum pursuant to 2 U.S.C.
437(d)(a)(3). The procedures set forth in
11 CFR 111.11 through 111.15, as appro-
priate, shall apply to the production of
such records, materials, evidence or
other information as specified in the
order, subpoena or subpoena duces
tecum.

(2) Fieldwork will include the follow-
ing steps designed to keep the can-
didate and committee informed as to
the progress of the audit and to expe-
dite the process:

(i) Entrance conference. At the outset
of the fieldwork, Commission staff will
hold an entrance conference, at which
the candidate’s representatives will be
advised of the purpose of the audit and
the general procedures to be followed.
Future requirements of the candidate
and his or her authorized committee,
such as possible repayments to the
United States Treasury, will also be
discussed. Committee representatives
shall provide information and records
necessary to conduct the audit, and
Commission staff will be available to
answer committee questions.

(ii) Review of records. During the
fieldwork, Commission staff will re-
view committee records and may con-
duct interviews of committee person-
nel. Commission staff will be available
to explain aspects of the audit and ex-
amination as it progresses. Additional
meetings between Commission staff
and committee personnel may be held
from time to time during the fieldwork
to discuss possible audit findings and
to resolve issues arising during the
course of the audit.

(iii) Exit conference. At the conclusion
of the fieldwork, Commission staff will
hold an exit conference to discuss with
committee representatives the staff’s
preliminary findings and recommenda-
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tions which the staff anticipates it will
present to the Commission for ap-
proval. Commission staff will prepare a
written Exit Conference Memorandum
that discusses these findings and rec-
ommendations. A copy of the Exit Con-
ference Memorandum will be given to
committee representatives at the exit
conference. These findings may include
an evaluation of procedures and sys-
tems employed by the candidate and
committee to comply with applicable
provisions of the Federal Election
Campaign Act, the Presidential Match-
ing Payment Account Act and Commis-
sion regulations; the accuracy of state-
ments and reports filed with the Com-
mission by the candidate and commit-
tee; and preliminary calculations re-
garding future repayments to the Unit-
ed States Treasury. Commission staff
will advise committee representatives
at this conference of the committee’s
opportunity to respond to these pro-
posed findings, the projected timetable
regarding the issuance of the audit re-
port and any repayment determina-
tion, the committee’s opportunity for
an administrative review of any repay-
ment determination, and the proce-
dures involved in Commission repay-
ment determinations under 11 CFR
9038.2.

(3) Commission staff may conduct ad-
ditional fieldwork after the completion
of the fieldwork conducted pursuant to
11 CFR 9038.1(b) (1) and (2). Factors
that may necessitate such follow-up
fieldwork include, but are not limited
to, the following:

(i) Committee
findings;

(i) Financial activity of the commit-
tee subsequent to the fieldwork con-
ducted pursuant to 11 CFR 9038.1(b)(1);

(iii) Committee responses to Commis-
sion repayment determinations made
under 11 CFR 9038.2.

(4) The Commission will notify the
candidate and his or her authorized
committee if follow-up fieldwork is
necessary. The provisions of 11 CFR
9038.1(b) (1) and (2) shall apply to any
additional fieldwork conducted.

(c) Committee Response to the Exit Con-
ference Memorandum. The candidate and
his or her authorized committee may
submit in writing within 60 calendar
days after the exit conference, legal

responses to audit
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and factual materials disputing or
commenting on the proposed findings
contained in the Exit Conference
Memorandum. In addition, the com-
mittee shall submit any additional
documentation requested by Commis-
sion staff. Such materials may be sub-
mitted by counsel if the candidate so
desires.

(d) Approval and issuance of audit re-
port. (1) Before voting on whether to
issue and approve an audit report, the
Commission will consider any written
legal and factual materials timely sub-
mitted by the candidate or his or her
authorized committee in accordance
with paragraph (c) of this section. The
Commission-approved audit report may
address issues other than those con-
tained in the Exit Conference Memo-
randum. In addition, this report will
contain a repayment determination
made by the Commission pursuant to
11 CFR 9038.2(c)(1).

(2) The audit report may contain is-
sues that warrant referral to the Office
of General Counsel for possible enforce-
ment proceedings under 2 U.S.C. 437g
and 11 CFR part 111.

(3) Addenda to the audit report may
be approved and issued by the Commis-
sion from time to time as cir-
cumstances warrant and as additional
information becomes available. Such
addenda may be based on follow-up
fieldwork conducted under paragraph
(b)(3) of this section, and/or informa-
tion ascertained by the Commission in
the normal course of carrying out its
supervisory responsibilities. The proce-
dures set forth in paragraphs (c) and (d)
(1) and (2) of this section will be fol-
lowed in preparing such addenda. The
addenda will be placed on the public
record as set forth in paragraph (e) of
this section. Such addenda may also in-
clude additional repayment determina-
tion(s).

(e) Public release of audit report. (1)
The Commission will consider the
audit report in an open session agenda
document. The Commission will pro-
vide the candidate and the committee
with copies of any agenda document to
be considered in an open session 24
hours prior to releasing the agenda
document to the public.

(2) Following Commission approval of
the audit report, the report will be for-
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warded to the committee and released
to the public. The Commission will
provide the candidate and committee
with copies of the audit report ap-
proved by the Commission 24 hours be-
fore releasing the report to the public.

(@) Sampling. In conducting an
audit of contributions pursuant to this
section, the Commission may utilize
generally accepted statistical sampling
techniques to quantify, in whole or in
part, the dollar value of related audit
findings. A projection of the total
amount of violations based on apparent
violations identified in such a sample
may become the basis, in whole or in
part, of any audit finding.

(2) A committee in responding to a
sample-based finding concerning exces-
sive or prohibited contributions shall
respond only to the specific sample
items used to make the projection. If
the committee demonstrates that any
apparent errors found among the sam-
ple items were not errors, the Commis-
sion shall make a new projection based
on the reduced number of errors in the
sample.

(3) Within 30 days of service of the
Final Audit Report, the committee
shall submit a check to the United
States Treasury for the total amount
of any excessive or prohibited contribu-
tions not refunded, reattributed or re-
designated in a timely manner in ac-
cordance with 11 CFR 103.3(b) (1), (2) or
(3); or take any other action required
by the Commission with respect to
sample-based findings.

[56 FR 35945, July 29, 1991; 56 FR 42380, Aug.
27, 1991; 60 FR 31885, June 16, 1995]

§9038.2 Repayments.

(a) General. (1) A candidate who has
received payments from the matching
payment account shall pay the United
States Treasury any amounts which
the Commission determines to be re-
payable under this section. In making
repayment determinations under this
section, the Commission may utilize
information obtained from audits and
examinations conducted pursuant to 11
CFR 9038.1 and part 9039 or otherwise
obtained by the Commission in carry-
ing out its responsibilities under this
subchapter.
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(2) The Commission will notify the
candidate of any repayment determina-
tions made under this section as soon
as possible, but not later than 3 years
after the close of the matching pay-
ment period. The Commission’s issu-
ance of the audit report to the can-
didate under 11 CFR 9038.1(d) will con-
stitute notification for purposes of this
section.

(3) Once the candidate receives notice
of the Commission’s repayment deter-
mination under this section, the can-
didate should give preference to the re-
payment over all other outstanding ob-
ligations of his or her committee, ex-
cept for any federal taxes owned by the
committee.

(4) Repayments may be made only
from the following sources: personal
funds of the candidate (without regard
to the limitations of 11 CFR 9035.2),
contributions and federal funds in the
committee’s account(s), and any addi-
tional funds raised subject to the limi-
tations and prohibitions of the Federal
Election Campaign Act of 1971, as
amended.

(b) Bases for repayment—(1) Payments
in excess of candidate’s entitlement. The
Commission may determine that cer-
tain portions of the payments made to
a candidate from the matching pay-
ment account were in excess of the ag-
gregate amount of payments to which
such candidate was entitled. Examples
of such excessive payments include,
but are not limited to, the following:

(i) Payments made to the candidate
after the candidate’s date of ineligibil-
ity where it is later determined that
the candidate had no net outstanding
campaign obligations as defined in 11
CFR 9034.5;

(ii) Payments or portions of pay-
ments made to the candidate which are
later determined to have been exces-
sive due to the operation of the Com-
mission’s expedited payment proce-
dures as set forth in the Federal Elec-
tion Commission’s Guideline for Pres-
entation in Good Order;

(iii) Payments or portions of pay-
ments made on the basis of matched
contributions later determined to have
been non-matchable;

(iv) Payments or portions of pay-
ments made to the candidate which are
later determined to have been exces-
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sive due to the candidate’s failure to
include funds received by a fundraising
representative committee under 11
CFR 9034.8 on the candidate’s state-
ment of net outstanding campaign obli-
gations under 11 CFR 9034.5; and

(v) Payments or portions of pay-
ments made to the candidate on the
basis of the debts reflected in the can-
didate’s statement of net outstanding
campaign obligations, which debts are
later settled for an amount less than
that stated in the statement of net
outstanding campaign obligations.

(2) Use of funds for non-qualified cam-
paign expenses. (i) The Commission may
determine that amount(s) of any pay-
ments made to a candidate from the
matching payment account were used
for purposes other than those set forth
in paragraphs (b)(2)(i) (A)-(C) of this
section:

(A) Defrayal of qualified campaign
expenses;

(B) Repayment of loans which were
used to defray qualified campaign ex-
penses; and

(C) Restoration of funds (other than
contributions which were received and
expended to defray qualified campaign
expenses) which were used to defray
qualified campaign expenses.

(ii) Examples of Commission repay-
ment determinations under 11 CFR
9038.2(b)(2) include, but are not limited
to, the following:

(A) Determinations that a candidate,
a candidate’s authorized committee(s)
or agents have made expenditures in
excess of the limitations set forth in 11
CFR part 9035;

(B) Determinations that funds de-
scribed in 11 CFR 9038.2(b)(2)(i) were ex-
pended in violation of State or Federal
law;

(C) Determinations that funds de-
scribed in 11 CFR 9038.2(b)(2)(i) were ex-
pended for expenses resulting from a
violation of State or Federal law, such
as the payment of fines or penalties;
and

(D) Determinations that funds de-
scribed in 11 CFR 9038.2(b)(2)(i) were ex-
pended for costs associated with con-
tinuing to campaign after the can-
didate’s date of ineligibility.

(iii) The amount of any repayment
sought under this section shall bear
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the same ratio to the total amount de-
termined to have been used for non-
qualified campaign expenses as the
amount of matching funds certified to
the candidate bears to the candidate’s
total deposits, as of 90 days after the
candidate’s date of ineligibility. For
the purposes of this paragraph
(b)(2)(iii)—

(A) Total deposits is defined in ac-
cordance with 11 CFR 9038.3(c)(2); and

(B) In seeking repayment for non-
qualified campaign expenses from com-
mittees that have received matching
fund payments after the candidate’s
date of ineligibility, the Commission
will review committee expenditures to
determine at what point committee ac-
counts no longer contain matching
funds. In doing this, the Commission
will review committee expenditures
from the date of the last matching fund
payment to which the candidate was
entitled, using the assumption that the
last payment has been expended on a
last-in, first-out basis.

(iv) Repayment determinations under
11 CFR 9038.2(b)(2) will include all non-
qualified campaign expenses paid be-
fore the point when committee ac-
counts no longer contain matching
funds, including non-qualified cam-
paign expenses listed on the can-
didate’s statement of net outstanding
campaign obligations that may result
in a separate repayment determination
under 11 CFR 9038.2(b)(1).

(v) If a candidate or a candidate’s au-
thorized committee(s) exceeds both the
overall expenditure limitation and one
or more State expenditure limitations,
as set forth at 11 CFR 9035.1(a), the re-
payment determination under 11 CFR
9038.2(b)(2)(ii)(A) shall be based on only
the larger of either the amount exceed-
ing the State expenditure limitation(s)
or the amount exceeding the overall
expenditure limitation.

(3) Failure to provide adequate docu-
mentation. The Commission may deter-
mine that amount(s) spent by the can-
didate, the candidate’s authorized com-
mittee(s), or agents were not docu-
mented in accordance with 11 CFR
9033.11. The amount of any repayment
sought under this section shall be de-
termined by using the formula set
forth in 11 CFR 9038.2(b)(2)(iii).

11 CFR Ch. | (1-1-97 Edition)

(4) Surplus; income derived from the use
of surplus public funds. The Commission
may determine that the candidate’s
net outstanding campaign obligations,
as defined in 11 CFR 9034.5, reflect a
surplus. The Commission may deter-
mine that the net income derived from
an investment or other use of surplus
public funds after the candidates’s date
of ineligibility, less Federal, State and
local paid on such income, shall be paid
to the Treasury.

(c) Repayment determination proce-
dures. The Commission’s repayment de-
termination will be made in accord-
ance with the procedures set forth at
paragraphs (c)(1) through (c)(4) of this
section.

(1) Repayment determination. The
Commission will provide the candidate
with a written notice of its repayment
determination(s). This notice will be
included in the Commission’s audit re-
port prepared pursuant to 11 CFR
9038.1(d), or inquiry report pursuant to
11 CFR 9039.3, and will set forth the
legal and factual reasons for such de-
termination(s), as well as the evidence
upon which any such determination is
based. The candidate shall repay to the
United States Treasury in accordance
with paragraph (d) of this section, the
amount which the Commission has de-
termined to be repayable.

(2) Administrative review of repayment
determination. If a candidate disputes
the Commission’s repayment deter-
mination(s), he or she may request an
administrative review of the deter-
mination(s) as set forth in paragraph
(c)(2)(i) of this section.

(i) Submission of written materials. A
candidate who disputes the Commis-
sion’s repayment determination(s)
shall submit in writing, within 60 cal-
endar days after service of the Com-
mission’s notice, legal and factual ma-
terials demonstrating that no repay-
ment, or a lesser repayment, is re-
quired. Such materials may be submit-
ted by counsel if the candidate so de-
sires. The candidate’s failure to timely
raise an issue in written materials pre-
sented pursuant to this paragraph will
be deemed a waiver of the candidate’s
right to raise the issue at any future
stage of proceedings including any pe-
tition for review filed under 26 U.S.C.
9041(a).
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(ii) Oral hearing. A candidate who
submits written materials pursuant to
paragraph (c)(2)(i) of this section may
at the same time request in writing
that the Commission provide such can-
didate with an opportunity to address
the Commission in open session to
demonstrate that no repayment, or a
lesser repayment, is required. The can-
didate should identify in this request
the repayment issues he or she wants
to address at the oral hearing. If the
Commission decides by an affirmative
vote of four (4) of its members to grant
the candidate’s request, it will inform
the candidate of the date and time set
for the oral hearing. At the date and
time set by the Commission, the can-
didate or candidate’s designated rep-
resentative will be allotted an amount
of time in which to make an oral pres-
entation to the Commission based upon
the legal and factual materials submit-
ted under paragraph (c)(2)(ii) of this
section. The candidate or representa-
tive will also have the opportunity to
answer any questions from individual
members of the Commission.

(3) Repayment determination upon re-
view. In deciding whether to revise any
repayment determination(s) following
an administrative review pursuant to
paragraph (c)(2) of this section, the
Commission will consider any submis-
sion made under paragraph (c)(2)(i) and
any oral hearing conducted under para-
graph (c)(2)(ii), and may also consider
any new or additional information
from other sources. A determination
following an administrative review
that a candidate must repay a certain
amount will be accompanied by a writ-
ten statement of reasons supporting
the Commission’s determination(s).
This statement will explain the legal
and factual reasons underlying the
Commission’s determination(s) and
will summarize the results of any in-
vestigation(s) upon which the deter-
mination(s) are based.

(d) Repayment period. (1) Within 90
calendar days of service of the notice of
the Commission’s repayment deter-
mination(s), the candidate shall repay
to the United States Treasury the
amounts which the Commission has de-
termined to be repayable. Upon appli-
cation by the candidate, the Commis-
sion may grant an extension of up to 90
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calendar days in which to make repay-
ment.

(2) If the candidate requests an ad-
ministrative review of the Commis-
sion’s repayment determination(s)
under paragraph (c)(2) of this section,
the time for repayment will be sus-
pended until the Commission has con-
cluded its administrative review of the
repayment determination(s). Within 30
calendar days after service of the no-
tice of the Commission’s post-adminis-
trative review repayment determina-
tion(s), the candidate shall repay to
the United States Treasury the
amounts which the Commission has de-
termined to be repayable. Upon appli-
cation by the candidate, the Commis-
sion may grant an extension of up to 90
calendar days in which to make repay-
ment.

(3) Interest shall be assessed on all
repayments made after the initial 90-
day repayment period established at
paragraph (d)(1) of this section or the
30-day repayment period established at
paragraph (d)(2) of this section. The
amount of interest due shall be the
greater of:

(i) An amount calculated in accord-
ance with 28 U.S.C. 1961 (a) and (b); or

(i) The amount actually earned on
the funds set aside under this section.

(e) Computation of time. The time pe-
riods established by this section shall
be computed in accordance with 11 CFR
111.2.

(f) Additional repayments. Nothing in
this section will prevent the Commis-
sion from making additional repay-
ment determinations on one or more of
the bases set forth at 11 CFR 9038.2(b)
after it has made a repayment deter-
mination on any such basis. The Com-
mission may make additional repay-
ment determinations where there exist
facts not used as the basis for any pre-
vious determination. Any such addi-
tional repayment determination will
be made in accordance with the provi-
sions of this section.

(g9) Newly-discovered assets. If, after
any repayment determination made
under this section, a candidate or his
or her authorized committee(s) re-
ceives or becomes aware of assets not
previously included in any statement
of net outstanding campaign obliga-
tions submitted pursuant to 11 CFR
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9034.5, the candidate or his or her au-
thorized committee(s) shall promptly
notify the Commission of such newly-
discovered assets. Newly-discovered as-
sets may include refunds, rebates, late-
arriving receivables, and actual re-
ceipts for capital assets in excess of the
value specified in any previously-sub-
mitted statement of net outstanding
campaign obligations. Newly-discov-
ered assets may serve as a basis for ad-
ditional repayment determinations
under 11 CFR 9038.2(f).

(h) Petitions for rehearing; stays pend-
ing appeal. The candidate may file a pe-
tition for rehearing of a repayment de-
termination in accordance with 11 CFR
9038.5(a). The candidate may request a
stay of a repayment determination in
accordance with 11 CFR 9038.5(c) pend-
ing the candidate’s appeal of that re-
payment determination.

[56 FR 35945, July 29, 1991, as amended at 60
FR 31886, June 16, 1995; 60 FR 57538, 57539,
Nov. 16, 1995; 61 FR 69020, Dec. 31, 1996]

§9038.3 Liquidation of obligations; re-
payment.

(@) The candidate may retain
amounts received from the matching
payment account for a period not ex-
ceeding 6 months after the matching
payment period to pay qualified cam-
paign expenses incurred by the can-
didate.

(b) After all obligations have been
liqguidated, the candidate shall so in-
form the Commission in writing.

(©)(2) If on the last day of candidate
eligibility the candidate’s net out-
standing campaign obligations, as de-
fined in 11 CFR 9034.5, reflect a surplus,
the candidate shall within 30 calendar
days of the ineligibility date repay to
the Secretary an amount which rep-
resents the amount of matching funds
contained in the candidate’s surplus.
The amount shall be an amount equal
to that portion of the surplus which
bears the same ratio to the total sur-
plus that the total amount received by
the candidate from the matching pay-
ment account bears to the total depos-
its made to the candidate’s accounts.

(2) For purposes of this subsection,
total deposits means all deposits to all
candidate accounts minus transfers be-
tween accounts, refunds, rebates, reim-
bursements, checks returned for insuf-
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ficient funds, proceeds of loans and
other similar amounts.

(3) Notwithstanding the payment of
any amounts to the United States
Treasury under this section, the Com-
mission may make surplus repayment
determination(s) which require repay-
ment in accordance with 11 CFR 9038.2.

§9038.4 Extensions of time.

(a) It is the policy of the Commission
that extensions of time under 11 CFR
part 9038 shall not be routinely grant-
ed.

(b) Whenever a candidate has a right
or is required to take action within a
period of time prescribed by 11 CFR
part 9038 or by notice given thereunder,
the candidate may apply in writing to
the Commission for an extension of
time in which to exercise such right or
take such action. The candidate shall
demonstrate in the application for ex-
tension that good cause exists for his
or her request.

(c) An application for extension of
time shall be made at least 7 calendar
days prior to the expiration of the time
period for which the extension is
sought. The Commission may, upon a
showing of good cause, grant an exten-
sion of time to a candidate who has ap-
plied for such extension in a timely
manner. The length of time of any ex-
tension granted hereunder will be de-
cided by the Commission and may be
less than the amount of time sought by
the candidate in his or her application.
If a candidate seeks an extension of
any 60-day response period under 11
CFR part 9038, the Commission may
grant no more than one extension to
that candidate, which extension shall
not exceed 15 days.

(d) If a candidate fails to seek an ex-
tension of time, exercise a right or
take a required action prior to the ex-
piration of a time period prescribed by
11 CFR part 9038 the Commission may,
on the candidate’s showing of excus-
able neglect:

(1) Permit such candidate to exercise
his or her right(s), or take such re-
quired action(s) after the expiration of
the prescribed time period; and

(2) Take into consideration any infor-
mation obtained in connection with
the exercise of any such right or taking
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of any such action before making deci-
sions or determinations under 11 CFR
part 9038.

[56 FR 35945, July 29, 1991, as amended at 60
FR 31887, June 16, 1995]

§9038.5 Petitions for rehearing; stays
of repayment determinations.

(a) Petitions for rehearing. (1) Follow-
ing the Commission’s final determina-
tion under 11 CFR 9033.10 or 9034.5(g) or
the Commission’s repayment deter-
mination under 11 CFR 9038.2(c), the
candidate may file a petition for re-
hearing setting forth the relief desired
and the legal and factual basis in sup-
port. To be considered by the Commis-
sion, petitions for rehearing must:

(i) Be filed within 20 calendar days
after service of the Commission’s final
determination or repayment deter-
mination;

(i) Raise new questions of law or fact
that would materially alter the Com-
mission’s final determination or repay-
ment determination; and

(iii) Set forth clear and convincing
grounds why such questions were not
and could not have been presented dur-
ing the original determination process.

(2) If a candidate files a timely peti-
tion under this section challenging a
Commission repayment determination,
the time for repayment of the amount
at issue will be suspended until the
Commission serves notice on the can-
didate of its determination on the peti-
tion. The time periods for making re-
payment under 11 CFR 9038.2(d) shall
apply to any amounts determined to be
repayable following the Commission’s
consideration of a petition for rehear-
ing under this section.

(b) Effect of failure to raise issues. The
candidate’s failure to raise an argu-
ment in a timely fashion during the
original determination process or in a
petition for rehearing under this sec-
tion, as appropriate, shall be deemed a
waiver of the candidate’s right to
present such arguments in any future
stage of proceedings including any pe-
tition for review filed under 26 U.S.C.
9041(a). An issue is not timely raised in
a petition for rehearing if it could have
been raised earlier in response to the
Commission’s original determination.

(c) Stay of repayment determination
pending appeal. (1)(i) The candidate

§9038.5

may apply to the Commission for a
stay of all or a portion of the amount
determined to be repayable under this
section or under 11 CFR 9038.2 pending
the candidate’s appeal of that repay-
ment determination pursuant to 26
U.S.C. 9041(a). The repayment amount
requested to be stayed shall not exceed
the amount at issue on appeal.

(i) A request for a stay shall be made
in writing and shall be filed within 30
calendar days after service of the Com-
mission’s decision on a petition for re-
hearing under paragraph (a) of this sec-
tion, or, if no petition for rehearing is
filed, within 30 calendar days after
service of the Commission’s repayment
determination under 11 CFR 9038.2(c).

(2) The Commission’s approval of a
stay request will be conditioned upon
the candidate’s presentation of evi-
dence in the stay request that he or
she:

(i) Has placed the entire amount at
issue in a separate interest-bearing ac-
count pending the outcome of the ap-
peal and that withdrawals from the ac-
count may only be made with the joint
signatures of the candidate or his or
her agent and a Commission represent-
ative; or

(ii) Has posted a surety bond guaran-
teeing payment of the entire amount
at issue plus interest; or

(iii) Has met the following criteria:

(A) He or she will suffer irreparable
injury in the absence of a stay; and, if
so, that

(B) He or she has made a strong
showing of the likelihood of success on
the merits of the judicial action.

(C) Such relief is consistent with the
public interest; and

(D) No other party interested in the
proceedings would be substantially
harmed by the stay.

(3) In determining whether the can-
didate has made a strong showing of
the likelihood of success on the merits
under paragraph (c)(2)(iii)(B) of this
section, the Commission may consider
whether the issue on appeal presents a
novel or admittedly difficult legal
question and whether the equities of
the case suggest that the status quo
should be maintained.

(4) All stays shall require the pay-
ment of interest on the amount at
issue. The amount of interest due shall
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be calculated from the date 30 days
after service of the Commission’s re-
payment determination under 11 CFR
9038.2(c) and shall be the greater of:

(i) An amount calculated in accord-
ance with 28 U.S.C. 1961 (a) and (b); or

(if) The amount actually earned on
the funds set aside under this section.

[56 FR 35945, July 29, 1991, as amended at 60
FR 31887, June 16, 1995]

§9038.6 Stale-dated committee checks.

If the committee has checks out-
standing to creditors or contributors
that have not been cashed, the commit-
tee shall notify the Commission. The
committee shall inform the Commis-
sion of its efforts to locate the payees,
if such efforts have been necessary, and
its efforts to encourage the payees to
cash the outstanding checks. The com-
mittee shall also submit a check for
the total amount of such outstanding
checks, payable to the United States
Treasury.

§9038.7 Administrative record.

(a) The Commission’s administrative
record for final determinations under
11 CFR part 9033, sections 9034.5, 9036.5
and part 9039, and for repayment deter-
minations under 11 CFR 9038.2, consists
of all documents or materials submit-
ted to the Commission for its consider-
ation in making those determinations.
The administrative record will include
the certification of the Commission’s
vote(s), the audit report that is sent to
the committee (for repayment deter-
minations), the statement(s) of rea-
sons, and the candidate agreement. The
committee may include documents or
materials in the administrative record
by submitting them within the time
periods set forth at 11 CFR 9033.3(b),
9033.4(a)(2), 9033.6(c), 9033.7(b), 9033.9(b),
9034.5(g)(2), 9036.5(e), 9038.1(c) and
9038.2(c)(2), as appropriate.

(b) The Commission’s administrative
record for determinations under 11 CFR
part 9033, sections 9034.5, 9036.5 and
9038.2 and part 9039 does not include:

(1) Documents and materials in the
files of individual Commissioners or
employees of the Commission that do
not constitute a basis for the Commis-
sion’s decisions because they were not
circulated to the Commission and were
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not referenced in documents that were
circulated to the Commission;

(2) Transcripts or audio tapes of Com-
mission discussions other than tran-
scripts or audio tapes of oral hearings
pursuant to 11 CFR 9038.2(c)(2), al-
though such transcripts or tapes may
be made available under 11 CFR parts 4
or 5; or

(3) Documents properly subject to
privileges such as an attorney-client
privilege, or items constituting attor-
ney work product.

(c) The administrative record identi-
fied in paragraph (a) of this section is
the exclusive record for the Commis-
sion’s determinations under 11 CFR
part 9033, §§9034.5, 9036.5 and 9038.2 and
part 9039.

[60 FR 31888, June 16, 1995]

PART 9039—REVIEW AND
INVESTIGATION AUTHORITY

Sec.

9039.1 Retention of books and records.

9039.2 Continuing review.

9039.3 Examinations and audits; investiga-
tions.

AUTHORITY: 26 U.S.C. 9039.

SOURCE: 56 FR 35949, July 29, 1991, unless
otherwise noted.

§9039.1 Retention of books and

records.

The candidate and his or her author-
ized committee(s) shall keep all books,
records and other information required
under 11 CFR 9033.11, 9034.2 and part
9036 for a period of three years pursu-
ant to 11 CFR 102.9(c) and shall furnish
such books, records and information to
the Commission on request.

§9039.2 Continuing review.

(@) In reviewing candidate submis-
sions made under 11 CFR part 9036 and
in otherwise carrying out its respon-
sibilities under this subchapter, the
Commission may routinely consider in-
formation from the following sources:

(1) Any and all materials and commu-
nications which the candidate and his
or her authorized committee(s) submit
or provide under 11 CFR part 9036 and
in response to inquiries or requests of
the Commission and its staff;

(2) Disclosure reports on file with the
Commission; and
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